Introduction
After heart disease, cancer, chronic lower respiratory diseases, accidents (unintentional injuries), and strokes, do you know the sixth leading cause of death among adults in the United States of America? If you do not know: the answer is Alzheimer's disease. Yes, Alzheimer's disease is the sixth leading cause of death among adult Americans. 1 The average American citizen would fail the pop-quiz that I just presented, unless statistics and mortality rates somehow inform their daily lives. Actuaries need not apply! As one observer has astutely observed: Current estimates approximate that the population over sixty-five years of age will increase from forty million in 2010 to 72.1 million by 2030. As society ages, the number of elderly with cognitive deficits [mainly Alzheimer's disease] that impair decision-making abilities will also increase. This will place additional burdens on families and probate courts seeking to balance individual autonomy with necessary protections. 2 Americans from all educational levels, racial, religious, economic, social, and cultural groups have not been immune from the cruel fate of Alzheimer's disease. Prominent Americans have fallen victim to Alzheimer's disease. In 1994, President Ronald Reagan issued a poignant open letter to American citizens informing the world about his Alzheimer's diagnosis. 3 Ronald Reagan's long decline and death V OLUME 24 from Alzheimer's disease may have begun during his term in office. 4 Eddie Robinson, the legendary former head-football coach at the historically Black college, Grambling University in Louisiana, and the coach with the most victories in college football, publicly revealed his struggles with Alzheimer's disease in 2004 before his death from the disease in 2007. 5 In 2002, iconoclastic actor and activist, Charleton
Heston, informed the public about his battle with Alzheimer's disease. 6 More recently, in 2012, legendary women's basketball coach, I have recently been told that I am one of the millions of Americans who will be afflicted with Alzheimer's Disease. Upon learning this news, Nancy and I had to decide whether as private citizens we would keep this a private matter or whether we would make this news known in a public way.
In the past Nancy suffered from breast cancer and I had my cancer surgeries. We found through our open disclosures we were able to raise public awareness. We were happy that as a result many more people underwent testing. They were treated in early stages and able to return to normal, healthy lives. So now, we feel it is important to share it with you. In opening our hearts, we hope this might promote greater awareness of this condition. Perhaps it will encourage a clearer understanding of the individuals and families who are affected by it. At the moment I feel just fine. I intend to live the remainder of the years God gives me on this earth doing the things I have always done. I will continue to share life's journey with my beloved Nancy and my family. I plan to enjoy the great outdoors and stay in touch with my friends and supporters. Unfortunately, as Alzheimer's Disease progresses, the family often bears a heavy burden. I only wish there was some way I could spare Nancy from this painful experience. When the time comes I am confident that with your help she will face it with faith and courage. In closing let me thank you, the American people for giving me the great honor of allowing me to serve as your President. When the Lord calls me home, whenever that may be, I will leave with the greatest love for this country of ours and eternal optimism for its future. I now begin the journey that will lead me into the sunset of my life. I know that for America there will always be a bright dawn ahead. 20, 2016) . While President of the National Rifle Association (NRA), Heston made the following statement to members of the NRA:
Pat Summitt, resigned from her longtime position as head coach at the University of Tennessee due to her struggles with Alzheimer's disease. 7 Even the Rhinestone Cowboy, legendary country music singer, Glen Campbell, took the public inside his own journey with Alzheimer's disease. 8 ''Increasingly, attorneys are asked to provide legal services to clients under circumstances that suggest that the client's mental capacity is diminished or absent. '' 9 This Article examines the ethical dilemmas that face estate attorneys who represent clients who suffer from Alzheimer's disease. Part I explores the medical symptoms and manifestations of Alzheimer's disease to provide a basic understanding of the cognitive impact of the disease. Additionally, Part I places the societal and economic impact of Alzheimer's disease in perspective by looking at the statistics that characterize Alzheimer's disease. Part II explores practical ethical problems that estate attorneys face in representing clients with Alzheimer's disease through discussion on three hypotheticals, applications of the ABA Model Rules of Professional Conduct, and the American College of Trust and Estate Counsel (ACTEC) Commentaries, 10 where appropriate, to those hypotheti-''My dear friends, colleagues, and fans, my physicians have recently told me I may have a neurological disorder whose symptoms are consistent with Alzheimer's disease. I wanted to prepare a few words for you now, because when the time comes, I may not be able to. I worked lived my whole life on the stage and screen before you. I found purpose and meaning in your response. For an actor, there is no greater loss than the loss of his audience. I can part the Red Sea, but I can't part with you.'' 7. See generally Pat Summit, Fast Facts, CNN (June 2, 2015, 10:30 PM), http://www.cnn.com/2015/01/06/us/pat-summitt-fast-facts/.
8. See Legendary singer Glen Campbell on living with Alzheimer's, WGN (Aug. 29, 2015, 7:24 PM), http://wgntv.com/2015/08/29/legendary-singer-glencampbell-on-living-with-alzheimers/.
9. Raymond C. O'Brien, Attorney Responsibility and Client Incapacity, 30 J. CONTEMP. HEALTH L. & POL'Y 59, 60 (2013). Professor O'Brien observes: ''Examples would include, most commonly, the preparation and execution of a last will and testament. The formalities of due execution are easily and objectively satisfied by the seasoned attorney. However, particularly in regard to an aging population, the attorney must also confront the more subjective intention of the client: Whether the client has the necessary capacity for execution; whether the client is being unduly influenced by another; or whether the client is executing the last will and testament while under a delusion. Each of these subjective tests involving client capacity has a corresponding legal pedigree delineating what must be done to establish validity. Each requires the attorney to be sensitive to personality issues involving the client and often the client's family and beneficiaries.'' Id.
10. Susan N. Gary et al., CONTEMPORARY APPROACHES TO TRUSTS AND ESTATES 20 (Wolters Kluwer 2011). There is an explanatory relationship between the ABA Model Rules of Professional Conduct and the ACTEC Commentaries. As one authority observes: ''The Model Rules, and the state rules adapted from them, V OLUME 24 cals. Part III proposes initiatives to ameliorate the lack of awareness and discussion of Alzheimer's disease in the law school curriculum, and finally, offers modest initiatives that the practicing bar can embrace to further a discussion and awareness among practicing attorneys about the ethical dilemmas estate attorneys face in their daily interaction with actual and potential clients suffering from Alzheimer's disease.
This Article's objectives are twofold. First, this Article's intention is to serve as a vehicle to expose law students, legal educators, attorneys, policymakers, and layperson observers to the impact, medical symptoms, and manifestations of Alzheimer's disease in accessible and easy to understand terms. Second, this Article's intention is to serve as a tool for teaching, raising understanding, and providing guidance on a multitude of ethical considerations that law students and practicing members of the bar should consider while being exposed to actual or potential clients who suffer from Alzheimer's disease. My fervent desire is that this Article will spark exposure and discussion of a significant problem that will vex many segments of our society for many years to come until a cure or preventative measures are found to combat Alzheimer's disease.
Part I: The Signs, Symptoms, and Manifestations of Alzheimer's Disease

A. A Definition: What is Alzheimer's Disease?
A German physician, Dr. Alois Alzheimer, first identified Alzheimer's disease in 1906. 11 Dr. Alzheimer first noticed abnormal brain tissue in a postmortem exam of a woman who died as a result of a strange mental disease. 12 The abnormal clumps (known as amyloid plaques) and tangled fibers (known as neurofibrillary tangles) obare general statements that apply to all areas of the law; they are not focused on any specific field of law. In an effort to provide guidance in the estate planning context, the American College of Trusts and Estate Counsel (ACTEC), a nonprofit organization whose members are involved in the trusts and estates area, has developed commentaries on the Model Rules . . . the ACTEC Commentaries give more specific guidance and adapt the general Model Rules to the particular problems encountered by estate planning lawyers. ' served by Dr. Alzheimer are now considered indicators or hallmarks of Alzheimer's disease. 13 A postmortem examination of the brain is the only means to definitively diagnose Alzheimer's disease. 14 Alzheimer's Disease is an irreversible and fatal form of dementia. Dementia is a widely used term that refers to neurological disorders, some which are reversible and others which are irreversible, whose symptoms leads to a loss of cognitive or thinking ability. 15 There are well over fifty medically diagnosed and documented dementias. The common symptoms include a gradual loss of memory, problems with reasoning or judgment, disorientation, difficulty in learning, loss of language skills, and decline in the ability to perform routine tasks. 16 These symptoms have an obvious effect on a client's ability to understand and work with an attorney. In 2013, the Centers for Disease Control indicated that 84,767 Americans died from Alzheimer's disease. 17 On average each year, approximately 700,000 people will die from Alzheimer's disease in the United States. 18 Alzheimer's disease is on the rise in every nation with an increased life expectancy. 19 The increase in the prevalence of Alzheimer's disease is not isolated to the United States alone. Worldwide, by 2030, it is estimated that 74.7 million people will be affected by dementia. 20 e. There are more non-Hispanic whites living with Alzheimer's and other dementias than people of any other racial or ethnic group in America. Older African-Americans and Hispanics are more likely than older whites to have Alzheimer's disease and other types of dementia. 28 f. The number of Americans affected by Alzheimer's disease will continue to grow rapidly------by 2025, the number of Americans with Alzheimer's disease is estimated to reach 7.1 million-which represents a forty percent increase from 2015 statistical levels. 29 By 2050, it is estimated that 13.8 million Americans could suffer from Alzheimer's disease, barring breakthroughs in prevention and a cure for the disease. 30 g. In 2015 alone, an estimated 700,000 people aged sixty-five and older in the United States will die from Alzheimer's disease. 31 V OLUME 24 l. It is estimated, that in 2015 alone, the direct costs to American society of caring for Alzheimer's disease patients reached a total of $226 billion, with half of that cost borne by Medicare.
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C. Signs and Symptoms of Alzheimer's Disease
According to the American Alzheimer's Association, there are ten warning signs and symptoms of Alzheimer's disease that should prompt someone to worry about having Alzheimer's disease. 44 . Undoubtedly, these warning signs can affect a client's legal needs. The signs and symptoms highlighted by the American Alzheimer's Association include the following: 1. ''Memory loss that disrupts daily life ---One of the most common signs of Alzheimer's is memory loss, especially forgetting recently learned information. Others include forgetting important dates or events; asking for the same information over and over; increasingly needing to rely on memory aids (e.g., reminder notes or electronic devices) or family members for things they used to handle on their own.'' 45 .
2. ''Challenges in planning or solving problems---Some people may experience changes in their ability to develop and follow a plan or work with numbers. They may have trouble following a familiar recipe or keeping track of monthly bills. They may have difficulty concentrating and take much longer to do things than they did before.'' 46 3. ''Difficulty completing familiar tasks at home, at work or at leisure ---People with Alzheimer's often find it hard to complete daily tasks. Sometimes, people may have trouble driving to a familiar location, managing a budget at work or remembering the rules of a favorite game.'' trouble understanding something if it is not happening immediately. Sometimes they may forget where they are or how they got there.'' 48 5. ''Trouble understanding visual images and spatial relationships ---For some people, having vision problems is a sign of Alzheimer's. They may have difficulty reading, judging distance and determining color or contrast, which may cause problems with driving.'' 49 6. ''New problems with words in speaking or writing ---People with Alzheimer's may have trouble following or joining a conversation. They may stop in the middle of a conversation and have no idea how to continue or they may repeat themselves. They may struggle with vocabulary, have problems finding the right word or call things by the wrong name (e.g., calling a ''watch'' a ''hand-clock'').'' 50 7. ''Misplacing things and losing the ability to retrace steps ---A person with Alzheimer's disease may put things in unusual places. They may lose things and be unable to go back over their steps to find them again. Sometimes, they may accuse others of stealing. This may occur more frequently over time.'' 51 8. ''Decreased or poor judgment ---People with Alzheimer's may experience changes in judgment or decision-making. For example, they may use poor judgment when dealing with money, giving large amounts to telemarketers. They may pay less attention to grooming or keeping themselves clean.'' 52 9. ''Withdrawal from work or social activities ---A person with Alzheimer's may start to remove themselves from hobbies, social activities, work projects or sports. They may have trouble keeping up with a favorite sports team or remembering how to complete a favorite hobby. They may also avoid being social because of the changes they have experienced.'' 53 10. ''Changes in mood and personality ---The mood and personalities of people with Alzheimer's can change. They can become confused, suspicious, depressed, fearful or anxious. They may be easily 48 
D. Progression and Stages of Alzheimer's Disease
As with most diseases, the severity and degree of Alzheimer's disease can be graded or qualified. Basically, Alzheimer's disease consists of three grades or levels of severity: mild; moderate; and severe. 55 Table One lists the three grades of Alzheimer's disease and describes the impact of the disease and its progression on the basic daily life activities of an individual with the disease. 78 Amyloid plaques, clusters of protein fragments that accumulate around brain cells, are known biological markers for Alzheimer's disease. 79 Neurofibrillary tangles, clumps of altered proteins present inside of brain cells, are additional indicators of Alzheimer's disease. 80 Age is the most important risk factor associated with the contraction of Alzheimer's disease. 81 As we age, our chances of developing Alzheimer's disease increase dramatically. For example, close to ten percent of individuals age sixty-five years of age or older have Alzheimer's disease. 82 Close to fifty percent of individuals aged eightyfive years or older have Alzheimer's disease. 83 Table Two , below, provides a breakdown of the age groups most affected by Alzheimer's disease in the United States, and the projected growth of the disease. victims often develop the disease themselves. Scientists have isolated three genes that account for the rare condition of early-onset Alzheimer's disease, which occurs in individuals prior to the age of sixtyfive. 86 Vascular risk factors, associated with the blood circulation system, have emerged recently as risk factors for developing Alzheimer's disease. 87 Individuals who suffer from high blood pressure or heart disease may have an increased risk for developing Alzheimer's disease. Statistics point to the fact that Alzheimer's disease is often misdiagnosed in minorities, particularly in African-Americans and Latinos. 91 The percentage of minorities in the elderly population is expected to grow from a present sixteen percent to thirty-four percent in by 2050. 92 ''It can be safely assumed that there will also be an increase in the number of minorities who succumb to Alzheimer's during that time. V OLUME 24 ca, particularly the increasing minority population and an aging population generally, it is increasingly important that law students and lawyers have the cultural competence 94 to deal effectively with increasing numbers of elderly minority clients.
In the United States, there are many gaps and disparities in the delivery of healthcare services between African-Americans, Latinos, and the majority population. As University of Oklahoma geriatrician, Vicki Lapley-Dallas, highlighted at the National Alzheimer's Disease Education Conference in Chicago, ''African-Americans stand a greater chance of being misdiagnosed and mistreated by the very people who are supposed to help them, including physicians, nursing homes and community service providers[]. . . .'' 95 At a baseline, studies have noted a crucial racial disparity in diagnostic methods between African-Americans and Caucasians in diagnosing Alzheimer's disease. 96 The MMSE may result from an inadvertent cultural bias inherent in the test questions administered to patients suspected of having Alzheimer's disease. Typically, African-Americans receiving the MMSE are elderly (usually seventy to eighty years old) persons who are mostly the victims of Jim Crow-Era societal and educational discrimination. As Jennie Ward-Robinson, the Director of Medical and Scientific Affairs at the Alzheimer's Association, noted: ''[t]his population was educated typically in rural areas, where the standards and 94. The National Center for Cultural Competence defines cultural competence as follows: ''Cultural competence is a set of congruent behaviors, attitudes, and policies that come together in a system, agency or among professionals and enable that system, agency or those professions to work effectively in crosscultural situations. ' entire quality of education were different than the standard that exists today.'' 99 Lawyers counseling clients from diverse populations with Alzheimer's disease must come to the representation with an awareness of cross-cultural differences that may impact their clients. Thus, in order to avoid conscious and unconscious bias law students and lawyers must gain awareness of the racial and cultural differences in fully grasping the impact of Alzheimer's disease on their legal representations.
Part II: Exploring the Ethics of Alzheimer's Disease through Hypotheticals
To magnify the bevy of troublesome ethical issues that estate planning attorneys face in dealing with clients who suffer from various stages of Alzheimer's disease, this Article presents three hypotheticals, which could potentially arise, to explore ethical dynamics faced by an attorney. In each hypothetical, first, we start with a narrative of a potential client engagement, then proceed to examine the ethical issues raised, and finally, apply the ABA Model Rules of Professional Responsibility and the ACTEC Commentaries, where appropriate, to each scenario.
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A. Hypothetical A: The Geraldine Smith Estate Plan
One afternoon, while attending a bar association event, Barbara Jones, a prominent attorney in the legal community where you practice who knows that you practice in the area of estate planning, approaches you to get guidance and direction on planning her greataunt's estate. Her great-aunt, Geraldine Smith, has been asking her great-niece to refer her to someone to assist with the planning of her estate. Your colleague's great-aunt is eighty-five years old, has never 99. Id. 100. Professor O'Brien notes: ''An attorney's relationship with his or her client is governed by the rules of professional responsibility. Each state licenses its attorneys to practice and each state has its own rules of professional conduct. The American Bar Association publishes Model Rules of Professional Responsibility and these model rules illustrate the issues that arise in the context of an attorney and a client's capacity. Overall, the rules govern when an attorney may withdraw from providing services to a client, when an attorney for the client may consult with persons or entities able to take necessary action, issues of confidentiality, and making a good faith effort to apply the law to the needs of the client.'' O'Brien, supra note 9; see also MODEL CODE OF PROF'L RESPONSIBILITY (AM. BAR ASS'N 1980). V OLUME 24 been married, has no biological children, and has never prepared a will or other estate planning documents. Over the past forty to fifty years, Ms. Smith has amassed a considerable fortune investing in rental real estate, her primary asset. She owns twenty single and double family houses valued conservatively at over $2.5 million. Having no biological children, Ms. Smith's only lawful heirs under your state's descent and distribution statute would be your referring attorney colleague's mother and her sister. Attorney Barbara Jones mentions to you in passing, almost as an afterthought, that the family has noticed recently that Aunt Geraldine's memory and recollection have been, in her terms, ''slipping'' in the past year.
After getting Ms. Smith's telephone number, you call her to assess her needs, she indicates that she does not drive, but would like to set up an appointment to meet you in your office next week with her two biological nieces, who are her presumptive heirs. Ms. Smith and her two nieces show up at your office to discuss the nuts and bolts of planning her estate. You explain to Ms. Smith that she, and she alone would be your potential client, and you explain clearly to Ms. Smith's nieces that any potential attorney-client relationship exists between Ms. Smith and yourself, the estate planning attorney. In light of this disclosure, you ask Ms. Smith's nieces if they would wait in the waiting room section of your office while you discuss a client asset disclosure questionnaire you previously mailed to Ms. Smith after your initial phone call to her, in addition to taking the opportunity to talk to her about her assets and estate planning options.
Your one-on-one conversation with Ms. Smith lasts close to two hours. You ask Ms. Smith a number of questions about her background, familial status/structure, life accomplishments, wishes, aspirations, and intent with respect to her desired estate plan. In this discussion, you talk to Ms. Smith about current events in the news recently, and she appears to be in complete charge of her mental faculties. Indeed, she tells you that she would like for you to prepare a revocable trust and pour-over will as the principal documents in her estate plan, in addition to a general durable power of attorney, healthcare advance directive, and living will to round out her estate plan. Principally, Ms. Smith would like for the bulk of her property to be divided equally among her two nieces. She would also like to gift $250,000 to her church, which she has been a faithful member of for the past fifty years. Ms. Smith tells you that she would like to retain your services to act as her estate planning attorney. You execute a written fee/retainer agreement with Ms. Smith in your office. Ms. Smith agrees to pay your attorney fees upon delivery and final execution of her estate planning documents. You inform Ms. Smith that you will draft the estate planning documents she desires, and that you will come to her house in two weeks to review the draft documents that she requested that you prepare with her in detail, prior to their final execution. 101. In my practice experience, I had a potential client engagement similar to the narrative that is recounted in Hypothetical A. Ethically, I deemed that I was unable to act further for the potential client in preparing their estate plan. From a legal perspective, in my professional judgment and discretion, I deemed the potential client was of ''unsound mind'' in accordance with my state's will execution statute. Unfortunately, this individual's symptoms and progression through the stages of Alzheimer's disease were very rapid. The family affected had no other alternative than to seek guardianship of the person and estate of their loved one. Subjectively, I was forced to make a professional judgment call regarding the potential client's mental capacity. This experience enabled me to gain firsthand exposure to the issues associated with counseling actual and potential clients with Alzheimer's disease. I began to explore objective assessment tools to aid in client capacity determination in future client engagements. In many ways, this challenging experience served as an inspiration and impetus to write this Article. V OLUME 24
ETHICAL ISSUES RAISED IN THE GERALDINE SMITH HYPOTHETICAL
The first step in any potential client engagement is to define who the client really is. Notice in the narrative recounted in Hypothetical A, the attorney is extremely clear and transparent with Ms. Smith and her two nieces about who the client is (Ms. Smith), and moreover, about who the attorney-client privilege extends to as a result of any potential engagement. To completely preserve and not compromise the attorney-client privilege, the attorney rightfully asks Ms. Smith's nieces to leave his/her office before any substantive confidences or secrets between the client and attorney are revealed. This is an important and commendable practice that an ethical attorney should engage in as a matter of routine. This approach is consistent with the attorney's duties to their client under ABA Model Rule of Professional Conduct 1.6(c), which reminds attorneys of the following consideration:
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the representation of a client. The unauthorized access to, or the inadvertent or unauthorized disclosure of, information relating to the representation of a client does not constitute a violation of paragraph (c) if the lawyer has made reasonable efforts to prevent the access or disclosure. Factors to be considered in determining the reasonableness of the lawyer's efforts include, but are not limited to, the sensitivity of the information, the likelihood of disclosure if additional safeguards are not employed, the cost of employing additional safeguards, the difficulty of implementing the safeguards, and the extent to which the safeguards adversely affect the lawyer's ability to represent clients (e.g., by making a device or important piece of software excessively difficult to use). A client may require the lawyer to implement special security measures not required by this Rule or may give informed consent to forgo security measures that would otherwise be required by this Rule. Whether a lawyer may be required to take additional steps to safeguard a client's information in order to comply with other law, such as state and federal laws that govern data privacy or that impose notification requirements upon the loss of, or unauthorized access to, electronic information, is beyond the scope of these Rules. For a lawyer's duties when sharing information with nonlawyers outside the lawyer's own firm. See MODEL RULES OF PROF'L CONDUCT r. 5.3 cmt. 3-4 (AM. BAR ASS'N 1983). Interestingly, Comment 3 to ABA Model Rule of Professional Conduct 1.14 seems to provide a level of safe harbor in having the family members or associates of clients with diminished capacity present during discussions with the clients with diminished capacity. It reads as follows: ''The client
The attorney must next make a determination regarding the mental capacity of the potential client. This may be done objectively and subjectively. Most often, the average estate planning attorney conducts a subjective assessment of the client's mental capacity. ''Given its serious nature and potentially grave outcome, a capacity assessment must be performed and documented with care and caution. ' . With respect to objective assessment tools that an attorney may use, Brandiet and Thorn observe the following: ''It is often helpful in the assessment process to incorporate data from objective tests designed to measure particular areas of functioning. A few screening instruments are simple to use and score with a minimal amount of training. When indicated, more comprehensive and reliable information may be gathered with the use of standardized tests for which specialized training is required to assure appropriate administration and interpretation procedures are followed. Psychologists are more likely to utilize such standardized tests as a core part of their clinical training is focused on testing. Neuropsychology is a specialization within psychology that emphasizes skills in cognitive and neuropsychological testing, including evaluation of dementia. The skills of a neuropsychologist may be particularly helpful when the pattern of cognitive impairment is atypical. As mentioned above, some screening instruments are simple to use and may be helpful for attorneys to incorporate in their own process of deciding whether to refer a client for a capacity assessment. It cannot be emphasized strongly enough that one should seek appropriate training before using these tests. In order for the results to be reliable and valid, these tests must be administered under the right conditions and the scores must be interpreted in context. Otherwise, the results V OLUME 24 A holistic assessment approach is recommended, with evaluation of cognitive, physical, psychological, functional, and emotional domains. A crucial point to consider is the general well-being of the proposed protected person and their capacity to meet their needs without risk to themselves or others. Only then can an accurate conclusion be drawn about capacity for decision-making. 104 The narrative recounted in Hypothetical A guides the ethical estate planning to one salient conclusion: subjectively, the potential client in the hypothetical suffers from a significant/severe cognitive impairment. 105 Subjectively speaking, it appears that the potential client might be suffering from a moderate-stage of Alzheimer's disease based on their age, and the events and facts discussed. Often, estate planning attorneys will need to have an ability to comprehend and access the degree of a client's cognitive impairment, based on the stages of Alzheimer's disease discussed supra, 105. It is important to note that in analyzing Hypotheticals A, B, and C, infra, the Author assumes that the hypothetical attorney discussed in the narratives has NOT conducted any objective mental capacity assessments. Essentially, the assumption in each hypothetical in this Article assumes that the attorney in question has not employed a basic or brief objective mental capacity assessment tool as noted below in notes 106-109.
106. Commenting on objectivity, as Professor O'Brien highlights: ''The first option available to an attorney is to establish an objective basis of the incapacity; the American Bar Association Model Rules only refer to incapacity as a result of ''minority, mental impairment or for some other reason.'' And the American Bar Association offers only general advice to attorneys working with clients in their publication Assessment of Older Adults with Diminished Capacity: A Handbook for Lawyers. The Handbook suggests that attorneys use ''markers' to establish an objective guideline to indicate emotional, cognitive, and behavioral signs suggesting diminished capacity.'' O'Brien, supra note 9, at 73 (internal citations omitted (a) When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client. 111 Comment 1 to ABA Model Rule of Professional Conduct 1.14(a) provides insight into how to maintain a ''normal'' client-attorney relationship. It reads as follows:
The normal client-lawyer relationship is based on the assumption that the client, when properly advised and assisted, is capable of making decisions about important matters. When the client is a minor or suffers from a diminished mental capacity, however, maintaining the ordinary client-lawyer relationship may not be possible in all respects. In particular, a severely incapacitated person may have no power to make legally binding decisions. Nevertheless, a client with diminished capacity often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client's own well-being. For example, children as young as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody. So also, it is recognized that some persons of advanced age can be quite ca- V OLUME 24 pable of handling routine financial matters while needing special legal protection concerning major transactions. 112 The ACTEC Commentary to Model Rule 1.14 provides the attorney with insight into determining the extent of a client's diminished capacity. The ACTEC Commentary to 1.14 provides:
Determining Extent of Diminished Capacity. In determining whether a client's capacity is diminished, a lawyer may consider the client's overall circumstances and abilities, including the client's ability to express the reasons leading to a decision, the ability to understand the consequences of a decision, the substantive appropriateness of a decision, and the extent to which a decision is consistent with the client's values, long-term goals, and commitments. In appropriate circumstances, the lawyer may seek the assistance of a qualified professional. 113 Comment 1 reminds the attorney that diminished capacity is exhibited in varying forms and degrees of severity. ''In particular, a severely incapacitated person may have no power to make legally binding decisions.'' 114 Ms. Smith's lack of recognition of the attorney after such a lengthy initial discussion in the attorney's office manifests a severe incapacitation consistent with the cautions and insight of Comment 1 to Rule 1.14.
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To provide further illustration, Comment 2 to ABA Model Rule of Professional Conduct 1.14(a) notes:
The fact that a client suffers a disability does not diminish the lawyer's obligation to treat the client with attention and respect. Even if the person has a legal representative, the lawyer should as far as possible accord the represented person the status of client, particularly in maintaining communication. 116 The attorney in Hypothetical A should strive to treat Ms. Smith with the respect and dignity afforded to a client without diminished capacity consistent with the mandates of Comment 2 of Rule 1. 14. 117 What should the attorney do about Ms. Smith's nieces' request to come back at a different time? It is true that clients may experience ''lucid intervals.'' 118 ''A person who is mentally incapacitated part of the time, but who has lucid intervals during which he or she meets the standard for mental capacity can, in the absence of an adjudication or statute that has a contrary effect, make a valid will or a valid inter vivos donative transfer, provided such will or transfer is made during a lucid interval.'' 119 Again, it appears that the issues of diminished capacity exhibited by Ms. Smith at her home are indicative of a severe incapacitation. With that in mind, it is questionable whether Ms. Smith may make legally binding decisions. 120 A red light should emerge for the attorney interacting with Ms. Smith. Professionally, it could be very damaging to act as the attorney scrivener of an estate plan for a client with severe mental incapacitation like Ms. Smith.
B. Hypothetical B: The Robert Jackson Estate Plan
Bill Jackson, a long-term client of yours in a variety of business matters, is at your office discussing a corporate matter. Near the end of your time together, Bill tells you that his mother would like for you to meet her at her home to discuss the possibility of preparing her husband's estate plan. Bill tells you that he will pay you to have his parent's estate plan prepared. Bill mentions to you that his father, Robert Jackson, has been diagnosed with Alzheimer's disease (Bill has not disclosed the stage or progression of his father's Alzheimer's disease) and is bed ridden. Additionally, Robert Jackson suffers from congestive heart failure and diabetes.
At the appointed time, you arrive at the Jackson family residence, Bill and his mother, Sofia, greet you at the door. After having a pleasant conversation, in which Sofia tells you she and Robert have been married forty-five years, and have three children including Bill (who has a brother and a sister), and what Robert has always said he would like to see done with his estate upon his death, you ask to meet Robert. Bill and Sofia lead you to a neatly kept upstairs bedroom, where Robert is laying in a hospital bed.
You observe that Robert can no longer feed himself, dress himself, nor provide for any of his basic needs. Sofia provides around the clock care for Robert. Robert pensively stares into space. You say hello to Robert, but he cannot audibly respond to you. Occasionally, he moves his head when Sofia speaks to him or rubs his head. After be- Bill and Sofia thank you for meeting Robert. Sofia asks if you will carry out the estate wishes that she informed you that Robert desires. Sofia has indicated that Robert told her in the past that he would want her to have the home they live in together, that he would like to see a beloved vacation home split equally among his three children, and finally that his extensive antique automobile collection be given equally to his two sons, Bill and Martin. Bill reminds you that he is willing to pay any fee that you deem appropriate to prepare his father's estate plan. 121 Can you properly prepare Robert's estate plan? What ethical strictures would you potentially be violating if you prepared a last will and testament for Robert? Can you communicate with Peter about potential mental lapses that you have observed in John? If so, what could be the fall out of following such a course of disclosure?
ETHICAL ISSUES RAISED IN THE ROBERT JACKSON HYPOTHETICAL
First, the attorney contemplating representing Robert Jackson must make one thing clear: who the actual client is that he/she will be representing. The situation in this scenario becomes a little murky due to the attorney's long-standing representation of Bill Jackson in a variety of business matters over the course of time. Additionally, with Bill's mother, Sofia, in the picture, the stream gets muddier in terms of who the true client will be in the representation. As a baseline, before proceeding, the attorney in this situation would be well advised to consult ABA Model Rule of Professional Conduct 1.7, dealing with conflicts of interest before moving further. Rule 1.7 provides the following:
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another client; or (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's re-121. Similar to the experience expressed in supra note 101, I had a practice experience that closely mirrored the hypothetical narrative that forms the basis of Hypothetical B. sponsibilities to another client, a former client or a third person or by a personal interest of the lawyer. (b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and (4) each affected client gives informed consent, confirmed in writing. 122 Additionally, the ACTEC Commentary to Model Rule 1.7 is very instructive for an attorney confronted with a situation where an existing client is attempting to pay for the legal services of that attorney to procure a will for someone else under which they will benefit. The ACTEC Commentary provides:
Existing Client Asks Lawyer to Prepare Will or Trust for Another Person. A lawyer should exercise particular care if an existing client asks the lawyer to prepare for another person a will or trust that will benefit the existing client, particularly if the existing client will pay the cost of providing the estate planning services to the other person. If the representation of both the existing client and the new client would create a significant risk that the representation of one or both clients would be materially limited, the representation can only be undertaken as permitted by MRPC 1.7(b) . In any case, the lawyer must comply with MRPC 1.8(f) and should consider cautioning both clients of the possibility that the existing client may be presumed to have exerted undue influence on the other client because the existing client was involved in the procurement of the document. 123 The attorney in this situation needs to make it abundantly clear to Bill Jackson, and his mother, Sofia Jackson, that any potential attorney-client relationship would be solely for the benefit of Robert Jackson. It is likely and extremely possible that Robert Jackson's interests could be directly adverse to Bill Jackson's on a host of matters in any potential representation. At all times, the attorney must be able to act with competence and diligence on behalf of Robert Jackson.
As for the matter of payment of attorney's fees, the ABA Model Rules of Professional Conduct also provide us with some direct guid-122. MODEL RULES OF PROF'L CONDUCT r. 1.7 (AM. BAR ASS'N 1983) (emphasis added).
123. ACTEC Commentaries, supra note 102.
V OLUME 24 ance. The attorney facing a similar factual scenario is wise to consult ABA Model Rule of Professional Conduct Rule 1.8(f). Rule 1.8(f)(1-3) provides the following guidance on the payment of attorney fees by someone other than the client:
(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:
(1) the client gives informed consent;
(2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and (3) information relating to representation of a client is protected as required by Rule 1.6. 124 As a general rule, Rule 1.8(f) cautions and admonishes the attorney not to accept compensation for representing a client from one other than the client unless three important preconditions are met. 125 First, a full and adequate disclosure must be given to the client regarding compensation, and the attorney must seek the client's informed consent. 126 Second, and perhaps most importantly, the attorney's independent professional judgment and the client-lawyer relationship must not be interfered with by the third party paying the attorney's compensation. 127 Thirdly, the attorney must safeguard and protect confidences gained about the client in accordance with the strictures of Rule 1.6, which speaks to maintenance of confidentiality. 128 Finally, in accordance with ACTEC Commentary 1.7, the attorney should caution the parties involved about the potential for undue influence claims regarding the procurement of the estate planning documents. 129 Again, the attorney faced with a situation like that outlined in Hypothetical B should be crystal clear on who their client truly is, and must maintain independence and not have a third party interfere with the representation purely because they are paying the attorney's compensation. This next turns our attention to an assessment of Robert Jackson's stage or level of suffering from Alzheimer's disease, and whether the purported estate planning desires of Robert Jackson, as 124 conveyed by his wife, Sofia, may be acted upon by the attorney to prepare Robert Jackson's estate plan.
A subjective assessment of Robert Jackson's mental capacity must be made by the attorney who has met with him in his bedroom. Having had some exposure to the types of life activities impacted by the varying stages of Alzheimer's disease, the attorney involved would be safe to believe that Robert Jackson is suffering a severe or late-stage form of Alzheimer's disease. Robert's cognition and ability to perform everyday life activities by himself has been substantially/significantly impaired. Robert's inability to feed himself, dress himself, and respond verbally or physically to the attorney raise insurmountable red flags for the attorney. In accordance with Rule 1.14(a), Comment 1, discussed supra in Hypothetical A, because of Robert's substantial impairment he no longer has the ability to make binding legal decisions. 130 The fundamental objective of any estate planning attorney should be to memorialize the final wishes and desires of their client, to effectively carry out the client's expressed intent with respect to the final disposition of their property. Having not had any opportunity to communicate directly and effectively with Robert Jackson, it would be improper for the attorney to substitute the purported values, wishes, judgments, desires, and intent expressed by Sofia to be representative of Robert's wishes as a true expression of Robert's own intent. In a ''normal'' client relationship, the client has the autonomy to make decisions that will further his/her best interests, values, utility, and well-being. 131 V OLUME 24
C. Hypothetical C: The John Evans Estate Plan
Over the past twenty years, you have represented John Evans, who is seventy-five years old, and his numerous corporate entities in a variety of matters. John is a multimillionaire, with an estate currently valued at approximately $4 million. You and John have had an extensive attorney-client relationship, in addition to a very close personal friendship for the past twenty years. At least twice each week for the past ten years, you and John have had lunch or dinner together. John, a widower, has one son, Peter Evans, who you represented seven years ago in the adoption of his minor daughter Janet. Additionally, you have a very close personal and social relationship with Peter. You and Peter regularly get together at least twice each month to play golf.
Ten years ago, you prepared a very extensive estate plan for John Evans, which includes an irrevocable life insurance trust, a revocable trust that holds several million dollars of real estate, and several smaller trusts that John has established for trusted long-term employees. The bulk of the assets held in the revocable trust are to go to Peter when John passes away.
Recently, at least over the past year in particular, you have noticed that John has become very forgetful, and that his long and short term memory have lapsed. In a recent conversation, about five months ago, John could not recall, Mary, his deceased wife's name. He literally drew a blank when you mentioned a memory about her. John, who is normally impeccably dressed, recently showed up at your office to have lunch with mismatched dress shoes---one black and the other brown. A month ago, when John was driving on the highway very close to his house, in a location he traveled often, he called you on his cellphone to tell you that he was lost. You were able to recognize his location from landmarks that he described to you. You stayed on the phone trying to direct John approximately two miles to his house. The phone call dropped, after repeated calls, you were unable to reach John again. A State Trooper called your phone number three hours later because you were the last listed number in John's phone, after discovering John disheveled and pulled off the highway on the median strip with his cellphone in his lap. The Trooper told you that John was forty miles away from his house, after checking John's driver's license to discern his home address, the of-ficer took John to his house and had a tow truck take John's car to his house.
Last week, John showed up at your office unannounced to tell you that he felt like his son, Peter, was spying on him, and in his opinion was stealing money from him and trying to wrestle control of several of John's corporations from him. John was very angry, agitated and paranoid. Specifically, John accused Peter of converting $50,000, which he felt was missing from his bank account. John told you last week that he, himself, wrote a $50,000 check to a television televangelist. John pulled out the cancelled check alleging that Peter forged his name. The check was made out to Reverend C. Dollar and written fully in John's handwriting, whose handwriting you have known well for years. John tells you that he wants you to completely rewrite and amend his revocable trust to remove and disinherit Peter completely. Now, John wants to give all of his assets to Reverend C. Dollar to further his ministry, to Peter's complete exclusion.
You are tormented about what to do. Should you prepare the revisions to John's estate plan, essentially disinheriting Peter, in light of the facts you have been exposed to regarding John's recent behavior? Can or should you tell Peter about John's plan to disinherit him completely? In light of all the peculiar recent memory lapses in John's life, as his attorney, what can, should, or are you required to do to protect John's personal and financial wellbeing?
ETHICAL ISSUES RAISED IN THE JOHN EVANS HYPOTHETICAL
Based on the facts presented in Hypothetical C, subjectively speaking, it would appear John Evans is beginning to suffer from Alzheimer's disease or some other form of dementia. It is plausible that John's mental lapse, and perceived impairment, might be attributable to causes other than Alzheimer's disease that are unknown to the attorney. Having had such a lengthy relationship with John, and knowing his son, Peter, so well and the values and desires that John had previously professed in preparing his estate plan, in light of recent events, the attorney should proceed very cautiously.
The facts surrounding John's recent episode where he became lost on the highway close to his home leaves one concerned about John's personal wellbeing. The incident surrounding the $50,000 check drawn to Reverend Dollar, by John, indicates that he may be placing his financial health and well-being in jeopardy. In considera-V OLUME 24 tion of such troubling facts casting a negative light on John's mental capacity to safeguard his own personal and financial well-being, what options does the attorney have at his disposal?
First, the ethical analysis must begin with a consideration of ABA Model Rule 1.14(b) and (c). Rule 1.14(b) and (c) provide the following guidance to the estate planning attorney:
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian. 133 (c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client's interests. 134 Given the facts conveyed in Hypothetical A, the first practical consideration the attorney must consider is whether to comply with John's request to amend his estate plan and thereby disinherit John's son Peter. What is the attorney to do? The attorney must assess subjectively, and also hopefully objectively, John's mental capacity given evidence he may be suffering from diminished capacity. The ACTEC Commentary to Model Rule 1.14 is meaningful in this situation. It reads as follows:
Testamentary Capacity. If the testamentary capacity of a client is uncertain, the lawyer should exercise particular caution in assisting the client to modify his or her estate plan. The lawyer generally should not prepare a will, trust agreement, or other dispositive instrument for a client who the lawyer reasonably believes lacks the requisite capacity. On the other hand, because of the importance of testamentary freedom, the lawyer may properly assist clients whose testamentary capacity appears to be borderline. In any such case the lawyer should take steps to preserve evidence regarding the client's testamentary capacity. In cases involving clients of doubtful testamentary capacity, the lawyer should consider, if available, procedures for obtaining court supervision of the proposed estate plan, including substituted judgment proceedings. 135 Given the facts presented above, it would appear that John's mental capacity is particularly uncertain. Indeed, one could argue that John is substantially incapacitated. Given this state, the attorney should proceed cautiously. If the attorney determines that John's mental capacity is beyond borderline, and in his or her professional judgment, is severely compromised, the attorney should not prepare the trust amendment that John is seeking.
The analysis of Model Rule 1.14(b) does not end merely with the rule itself, the Commentary to Rule 1.14(b) provides illustrative highlight on how to implement and carry out the rule ethically. For example, Comment 5 provides the following insight.
[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial or other harm unless action is taken, and that a normal client-lawyer relationship cannot be maintained as provided in paragraph (a) because the client lacks sufficient capacity to communicate or to make adequately considered decisions in connection with the representation, then paragraph (b) permits the lawyer to take protective measures deemed necessary. Such measures could include: consulting with family members, using a reconsideration period to permit clarification or improvement of circumstances, using voluntary surrogate decisionmaking tools such as durable powers of attorney or consulting with support groups, professional services, adult-protective agencies or other individuals or entities that have the ability to protect the client. In taking any protective action, the lawyer should be guided by such factors as the wishes and values of the client to the extent known, the client's best interests and the goals of intruding into the client's decisionmaking autonomy to the least extent feasible, maximizing client capacities and respecting the client's family and social connections. 136 Additionally, Comment 6 to Rule 1.14(b) provides guidance to the attorney regarding considerations and factors in determining the extent of the client's diminished capacity. Assessing John's particular circumstances, the attorney should consider and balance the following factors articulated in Comment 6: [6] In determining the extent of the client's diminished capacity, the lawyer should consider and balance such factors as: the client's ability to articulate reasoning leading to a decision, variability of state of mind and ability to appreciate consequences of a decision; the substantive fairness of a decision; and the consistency of a decision with the known long-term commitments and values 135. ACTEC Commentaries, supra note 102. 136. MODEL RULES OF PROF'L CONDUCT r. 1.14 cmt. 5 (AM. BAR ASS'N 1983) (emphasis added). V OLUME 24 of the client. In appropriate circumstances, the lawyer may seek guidance from an appropriate diagnostician. 137 Finally, the attorney must use his or her professional judgment regarding how to proceed, and must consider the expense and trauma of pursuing a guardianship and other restrictive measures, and pursue the least restrictive action to maintain John's autonomy. For example, Comment 7 to ABA Model Rule 1.14 provides the attorney in John's case some guidance. It reads as follows:
[7] If a legal representative has not been appointed, the lawyer should consider whether appointment of a guardian ad litem, conservator or guardian is necessary to protect the client's interests. Thus, if a client with diminished capacity has substantial property that should be sold for the client's benefit, effective completion of the transaction may require appointment of a legal representative. In addition, rules of procedure in litigation sometimes provide that minors or persons with diminished capacity must be represented by a guardian or next friend if they do not have a general guardian. In many circumstances, however, appointment of a legal representative may be more expensive or traumatic for the client than circumstances in fact require. Evaluation of such circumstances is a matter entrusted to the professional judgment of the lawyer. In considering alternatives, however, the lawyer should be aware of any law that requires the lawyer to advocate the least restrictive action on behalf of the client. 138 The attorney must next consider who to disclose John's recent mental capacity issues to and what type of information he should disclose to whom. In this regard, with respect to disclosure, Comment 8 to ABA Model Rule 1.14 provides the estate planning attorney with a level of guidance. Comment 8 to ABA Model Rule 1.14 reads as follows with regard to disclosure of information pertaining to a client with diminished capacity:
[8] Disclosure of the client's diminished capacity could adversely affect the client's interests. For example, raising the question of diminished capacity could, in some circumstances, lead to proceedings for involuntary commitment. Information relating to the representation is protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may not disclose such information. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized to make the necessary disclosures, even when the client directs the lawyer to the contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may disclose in consulting with other individuals or entities or seeking the appointment of a legal representative. At the very least, the lawyer should determine whether it is likely that the person or entity consulted with will act adversely to the client's interests before discussing matters related to the client. The lawyer's position in such cases is an unavoidably difficult one. 139 Here, again, it is reasonable to believe that John has diminished capacity 140 and is at risk of substantial physical, financial, or other harm. 141 In such circumstances, the attorney may take reasonably necessary protective action to protect John, including consulting with individuals and entities that have the ability to take action to protect John. 142 Naturally, being concerned about John as a client and friend, the attorney is permitted to consult with ''family members, using a reconsideration period to permit clarification or improvement of the circumstances, using voluntary surrogate decisionmaking tools such as durable powers of attorney or consulting with support groups, professional services, adult-protective agencies or other individuals or entities that have the ability to protect [John] . '' 143 In seeking to take protective action, the attorney should be aware of ''such factors as the wishes and values of the client to the extent known, the client's best interests and the goals of intruding into the client's decisionmaking autonomy to the lease extent feasible, [and of] maximizing client capacities and respecting the client's family and social connections.'' 144 The attorney may want to consider involving and engaging the services of a diagnostician to fully assess the level and extent of John's perceived diminished capacity. Perhaps, after accessing objectively and subjectively the nature and extent of John's perceived diminished capacity, the attorney may finally decide whether it is advisable to appoint a conservator or guardian for John. This should be a last resort decision. As Model Rule 1.14 and the associated Commentary reveal, a conservatorship or guardianship is expensive and traumatic. 145 However, this decision to seek a conservatorship or guardianship falls within the sound professional judgment and discretion of the attor-139. Id. at cmt. 8 (emphasis added). 140. At least subjectively speaking, in assessing whether John has diminished capacity, the attorney should consider and balance such factors as: ''the client's ability to articulate reasoning leading to a decision, variability of state of mind and ability to appreciate consequences of a decision; the substantive fairness of a decision; and the consistency of a decision with the known long-term commitments and values of the client. In appropriate circumstances, the lawyer may seek guidance from an appropriate diagnostician.'' Id. at cmt. ney. 146 It is advisable that the attorney advocate and seek the least restrictive action to preserve John's autonomy. 147 The final consideration the attorney must ponder and pass decision on is the extent, if any, that information about John's perceived diminished capacity should be disclosed and revealed to Peter, John's son, by the attorney. As discussed above, ABA Model Rule 1.14(c) allows revelation of limited information about the client, ''but only to the extent reasonably necessary to protect the client's interests.'' 148 Disclosure of evidence or perception of John's diminished capacity to Peter could potentially be adverse or detrimental to John's interests. 149 Armed with such information, Peter may likely attempt to commence an involuntary commitment proceeding, which would substantially impinge upon John's personal autonomy. 150 Generally, the attorney should not disclose information adverse to a client pursuant to Model Rule 1.6; however, attorneys may disclose necessary information to take protective action on behalf of the client. 151 At least at this point, the attorney should tread lightly with respect to disclosure concerning John's decision to potentially disinherit Peter, and John's perceived diminished capacity and impaired condition to Peter. Disclosure on these two accounts is ill-advised. ''The lawyer's position in such cases is an unavoidably difficult one.'' 152
Part III: Ameliorating and Addressing the Ethics and Challenges of Alzheimer's Disease in the American Law School and among Members of the Practicing Bar
As the hypotheticals presented above in Part II illustrate, servicing the needs of a client suffering from Alzheimer's disease requires an awareness of the manifestations of the disease, and cautiousness in adherence to ethical rules and standards that govern all lawyers. The demographic aging of the American populace will continue to create vexing and complex ethical problems for estate planning attorneys. Until a cure or preventative treatments for Alzheimer's disease are discovered, baring a major medical breakthrough, the number of Alz- heimer's disease sufferers will skyrocket if projections hold true. With this burgeoning and looming crisis on the horizon, the legal profession will be extremely wise and discerning to educate current and future members of the legal profession about the intricacies of dealing with the needs and ethical challenges presented by clients who suffer from Alzheimer's disease. The need for education in the legal community regarding the challenges of repressing clients with Alzheimer's disease is immediate------the problem will worsen as time passes------so the time for proactive initiatives is pressing. Education, awareness, and outreach about Alzheimer's disease is critically needed in two important segments of the legal community: 1) in the law school curriculum to raise the issue and prepare students for the practical challenges of servicing clients with Alzheimer's disease; and 2) among members of the practicing bar to familiarize and arm practitioners with a medical awareness of the manifestations of Alzheimer's disease, and the ethical considerations to avoid traps for the unwary and uneducated.
This Part's purpose is to briefly outline a handful of practical initiatives to engender and buttress a meaningful awareness of Alzheimer's disease in the law school/legal educational community and within the legal professional community. First, the focus will be on law school efforts that may be implemented to ameliorate the looming Alzheimer's disease crisis and its corresponding effect on client representation. Finally, consideration will be placed on how the practicing bar can become more aware of Alzheimer's disease in the existing and potential client population, while also fostering ethics and professional responsibility exposure to the challenges faced by practicing attorneys currently or when potentially representing clients with Alzheimer's disease.
A. Law School Efforts to Ameliorate the Looming Alzheimer's Disease Crisis
As outlined and discussed in Part I, supra, with an explosion in the number of American citizens suffering from Alzheimer's disease, law schools must expose students to the challenges and intricacies of interacting with future clients who actually or potentially could be suffering from Alzheimer's disease. As a first step, law professors, especially those teaching doctrinal classes like Estates and Trusts, Family Law, and Professional Responsibility must familiarize stu-V OLUME 24 dents with the warning signs, symptoms, stages, and manifestations of Alzheimer's disease in a straight-forward and understandable fashion.
On an omnibus level, law professors must make it an imperative to devote meaningful discussion time to discuss demographic trends and raise the importance of the looming Alzheimer's disease crisis to law students. Every law professor understands the tension between allocated class meeting times, student contact hours, and curricular coverage priorities and time pressures. With this in mind, however, classroom discussion of Alzheimer's disease and its impact must move up the priority scale and have a place in the mix of topical coverage and in a professor's lecture and classroom discussion emphasis.
Additionally, a greater emphasis on ethical and professional responsibility considerations needs to be prioritized in leading casebooks in the estate and trusts universe. Unfortunately, many widely adopted casebooks offer, in my opinion, far too little space outlining and exposing students to in-depth consideration of ethical and professional responsibility cases and materials. 153 Law professors should consider integrating a meaningful discussion of important ABA Model Rules of Professional Conduct and ACTEC Commentaries that impact estate planners in the Estates and Trusts classroom. Next, hypothetical fact patterns that present real-life ethical and professional responsibility problems for consideration by students could aid student exposure and understanding of ethical quandaries associated with Alzheimer's disease. One key benefit of a hypothetical approach is that it allows students to ponder and consider complex factual situations in a safe environment where actual client interests cannot be harmed. Practice and exposure might not make one perfect, but it certainly will improve one's performance, perception, and adaptation skills when faced with the pressure of real-life situations.
To reiterate, my recommendations for law professors and the legal education community require little to no cost, and are as follows: a. Familiarize law students with the warnings signs, symptoms, and manifestations of Alzheimer's disease; 153. A good example to the point that I'm making is the widely adapted casebook DUKEMINIER & SITKOFF, WILLS, TRUSTS, AND ESTATES (Wolters Kluwer 9th ed., 2013). In this casebook, the authors discuss professional responsibility issues on pages 51-62, and only in principal cases within the context of the attorney's duty to intended beneficiaries and conflict of interest of the attorney to clients. Id. at 51-62. b. Incorporate and prioritize discussion about Alzheimer's disease into the curriculum and classroom environment in law schools; c. Integrate a meaningful discussion of the ABA Model Rules of Professional Responsibility and the ACTEC Commentaries that impact the ethical and professional conduct of estate planning attorneys, in particular, into the classroom; and d. Use and create real-life hypotheticals like the ethical and professional responsibility problems presented above in the classroom environment.
B. Efforts and Initiatives in the Legal Community to Address Ethical Issues Faced When Servicing the Needs of Clients with Alzheimer's Disease and Other Forms of Dementia
As discussed in the law school and legal education context above, familiarization and exposure of the practicing bar to issues surrounding Alzheimer's disease is imperative. As time passes, the practicing bar will be sure to face an explosion of clients with Alzheimer's disease who will present practical and ethical challenges in their representation. The time is now to make attorneys aware and prepared to handle and deal with the complex and vexing issues associated with representing current and potential clients with Alzheimer's disease. The time to ring the alarm is now. Attorneys will continue to run through a field populated with landmines.
The practicing legal community and the practicing medical community must unite to equip each other to better handle and deal with legal and medical needs of clients and patients suffering from Alzheimer's disease. With this understanding and cross-pollination, the legal and medical professions need to work together to educate each other about the legal and medical ethical issues that arise in servicing the needs of members of the populace who suffer from Alzheimer's disease. One practical initiative in this positive direction would be for specialty, local, county, and state bar associations to partner with doctors to expose their membership to accessible medical discussions on the warning signs, symptoms, and manifestations of Alzheimer's disease. This could be easily done by partnering with and allotting time for medical professionals to address attorneys at continuing legal education (CLE) events on the topic of Alzheimer's disease.
As a next step, in conducting CLE events generally on ethics and professional responsibility, special attention, focus, and emphasis should be directed towards moving Alzheimer's disease higher on the V OLUME 24 discussion priority map. Generally, in CLE's on ethics and professional responsibility, Alzheimer's disease and its current impact and looming explosion should be advanced up the discussion ladder.
Next, as Alzheimer's disease gets discussed more in the legal CLE world, presenters should consider using hypotheticals and simulations based on ethical dilemmas estate planning attorneys face in planning for clients with Alzheimer's disease. This would serve to bring awareness to the issue of Alzheimer's disease, and expose, peek, and deepen the understanding of practicing attorneys to the bevy of ethical rules and considerations that could come to light when dealing with an actual or potential client who is suffering from Alzheimer's disease.
Conducting CLEs will not be the only answer to the looming impact of Alzheimer's disease on the typical estate planners practice. Invariably, as the prevalence of Alzheimer's disease continues to rise, attorneys will almost certainly encounter actual or potential clients who suffer from Alzheimer's disease. ''As memory, judgment, and other cognitive abilities decline, compensatory mechanisms develop and serve to cover for such deficits.'' 154 ''Remaining skills and abilities tend to be emphasized or overemphasized, so that deficits are not so readily observed.'' 155 ''Simply stated, it is not always possible to accurately determine whether a person is capacitated (or incapacitated) during the course of normal conversations.'' 156 ''While it is necessary to know when true incapacity exists, it is equally important to avoid declaring a client incapacitated if they are capable of making sound decisions.'' 157 ''In your work with older clients, keep in mind that it may be difficult to make simple assessments of their cognitive capacity.'' 158 The attorney may desire to seek out the assistance of a qualified examiner or diagnostician who would be ''able to assess overall capacity while accounting for specific neurological deficits and [to] . . . consider possible treatable causes of impairment.'' 159 In choosing a qualified examiner or diagnostician, it is suggested ''that the most important consideration is whether the examiner has specialized training and experience in geriatric competency assessment in addi- tion to an advanced clinical degree.'' 160 ''Given that caveat, individuals from several different professions may provide quality evaluations.'' 161 Physicians, psychologists, advanced practice nurses, and clinical social workers with the requisite training and experience may all bring particular strengths and perspectives associated with their respective professions.'' 162 ''It will be in your client's best interests for you to evaluate the credentials and experience of an examiner before making a referral for capacity assessment.'' 163 Both subjective and objective assessment of mental capacity must be conducted to determine an actual or potential client's mental capacity. In this vein, one commentator has astutely observed the following:
The outcome of a capacity determination can be very grave, possibly resulting in forced surrender of personal and/or financial decision-making rights. Thus, it is imperative that the assessment be accurate, complete, and performed and documented with care. Both objective and subjective assessment are components of a capacity evaluation. Standardized tests and measures are used to increase objectivity. As human evaluators, some subjective evaluation is inherent (which can be an advantage as not all human behavior can be objectively measured). Professional perspective of a person's capacity, though not necessarily the outcome, may vary depending upon the specific professional discipline of the evaluator(s). 164 160. Id. 161. Id. 162. Id. at 22-23. 163. Id. at 23. 164. Id. Additionally, it is recommended that capacity be assessed ''holistically.'' Brandiet and Thorn observe the following regarding holistic assessment: ''To increase the accuracy of a capacity evaluation, it is essential that the proposed protected person, along with their specific situation and living environment, be assessed ''holistically'' as opposed to consideration of only their mental or cognitive status. Assessing mental status is a necessity, but should never suffice as the entire evaluation. To illustrate, certain individuals may score very poorly on standardized mental status exams, yet function well, safely, and without putting themselves or others at risk (most decisions may be sound). Other individuals may score quite well on standardized tests, but subject themselves and others to risk on a daily basis (most decisions are likely poor) . . . . Physical health, physical disability, functional ability (to do daily activities), nutrition, safety, sensory function, and emotional status must be determined in addition to mental status as each contributes to the ability (or inability) of a person to make sound decisions. If sensory loss, for example, was not considered, a person might be labeled as incapacitated due to unintelligible answers that were the result of deafness and the inability to hear what was being asked of them. Thus, failing to consider an individual in a holistic fashion could lead to an appointment of a guardian and conservator when the more appropriate provision for protecting the person might have been less restrictive.'' Id.
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Again, to summarize, the practicing bar and legal professional community could be better served by considering the following efforts and initiatives to raise awareness of ethical and professional responsibility considerations in representing the needs of actual or potential clients with Alzheimer's disease: a. Partnerships and collaborative efforts uniting lawyers and doctors to educate each other on the medical and ethical issues in servicing the needs of Alzheimer's clients/patients should be fostered; b. Specialty, local, county, and state bar associations should consider inviting doctors to CLE events to present information on the warning signs, symptoms, and manifestations of Alzheimer's disease in straight-forward and accessible presentations on the topic; c. CLE events focused specifically on the importance and the rise of ethical and professional responsibility issues associated with servicing actual and potential clients with Alzheimer's disease should be prioritized and highlighted; d. CLE presenters should consider using hypotheticals to raise awareness and understanding of the multifaceted ethical and professional responsibility issues associated with representing actual and potential clients with Alzheimer's disease; and e. Attorneys who have questions about a client's mental capacity, within the context of an actual or potential estate planning client engagement, should seek the assistance of a qualified examiner or diagnostician to determine a client's subjective and objective mental capacity.
Conclusion
The impact and devastation associated with the rise and growing prevalence of Alzheimer's disease will be enormous and will uniquely affect an attorney's conduct with affected clients. Demographically, as the American society ages, more and more citizens and caregivers will be forced to stare the ravages of Alzheimer's disease in the face. Law students and attorneys will not be immune from having to eventually service the needs of a client with Alzheimer's disease at some point in their careers, especially current and prospective estate planning attorneys. There will be many landmines to run past and avoid ethically and professionally. These ethical and professional dilemmas will represent traps for the unwary legal practitioner. Many current and future lawyers will set off these proverbial landmines as-sociated with ethical representation of clients with Alzheimer's disease.
At the outset, this Article's objectives were twofold. Exposure to a problem ideally brings about solutions. Hopefully, first, the symptoms, stages, and impact of Alzheimer's disease has been made accessible to a wider audience. Secondly, the awareness of Alzheimer's disease in the law school setting, and among members and policymakers in the practicing bar has hopefully peeked. With exposure, we can begin to find ethical and professional guidance that steers attorneys beyond ethical pitfalls. Often, attorneys will find themselves forced to make subjective professional judgment calls regarding whether or not an actual or potential client has diminished mental capacity. The hope is that this Article will serve to provide a modicum of guidance and direction to attorneys forced to make these difficult professional judgments. Working together, the desire is that we find meaningful ways to ethically represent clients suffering from Alzheimer's disease and provide them with a level of autonomy and dignity in conducting their legal affairs.
